
Hold Harmless Provisions
Knowing the Pitfalls of Hold Harmless Clauses Can

Protect Hard Earned Profits

T he contractual liability created
by a “hold harmless agreement”

is the assumption by contract of
another’s liability.

The “indemnitor” is the party to
the cont rac tua l  agreement  who
assumes the obligation to hold the
“indemnitee” harmless for liability.

A hold harmless agreement is a
contract for indemnity which nor-
mally protects the indemnitee aginst
the consequences of an act. In gen-
eral, hold harmless agreements are
not illegal as long as they do not
protect against a crime or are not
declared contrary to public policy
either by court or legislation. Hold
harmless agreements indirectly con-
flict with the common-law concept
that a man must be responsible for
his own wrongs, and it is against
public policy to allow him to stip-
ulate against his own negligence or
wrongdoing.

Hold harmless and indemnity
clauses in subcontracts should be
strictly limited to injury or damages
arising out of the subcontractor’s
work and caused by the negligence
of the subcontractor, his agents,
and employees.

It is not unreasonable for subcon-
tractors to agree to indemnify and
hold harmless the general contractor
and owners for damages which are
caused by the subcontractor’s neg-
ligence because the subcontractor is
normally responsible for his negli-
gence. However, in recent years,
these hold harmless provisions have
been broadened in scope to require
the subcontractor to indemnify the
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owner, general contractor, and/or
architect against any and all lia-
bilities arising out of the job, in-
cluding the negligence of the owner,
general contractor, and/or architect.

Those ho ld  harmless c lauses
which are limited in scope to the
subcontractor, agreeing to indem-
nify and hold harmless the owner,
general contractor, and architect
against the subcontractor’s negli-
gence are called “limited-form”
hold harmless clauses, and typically
they have the following language:
Subcontractor agrees to indemnify
and hold harmless the General Con-
tractor against claims, damages,
bodily injury, or property damage
arising out of the Subcontractor’s
work and caused by any act or omis-
s ion  o f  the  Subcon t rac to r ,  h i s
agents, and his employees.

A “broad-form” hold harmless
clause, which is very objectionable,
is an agreement under which the
subcontractor agrees to indemnify
and hold harmless the general con-
tractor, owner, and/or architect
against all claims arising out of the
work, including any claims resulting
from the negligence of the general
contractor, owner, or architect.

A severe example of a broad-form
hold harmless clause is as follows:
The Subcontractor shall indemnify
and hold harmless the Contractor
and all his agents and employees
f r o m  a n d  a g a i n s t  a l l  c l a i m s ,
damages, losses, and expenses, in-
cluding attorneys’ fees, arising out
of or resulting from the perfor-
mance of the Subcontractor’s work
whether it is caused in part of in-
whole by a party indemnified here-
under. In any and all claims against
the contractor, or any of his agents
and employees by any employee of
the Subcontractor, anyone directly
or indirectly employed by him or
anyone for whose acts he may be
liable, the indemnification obliga-
tion under this Paragraph shall not
be limited in any way by any limita-
t i on  on  the  amoun t  o r  t ype  o f
damages, compensation, or benefits
payable by or for the Subcontractor
under workmen’s compensat ion
acts, disability benefit acts, or other
employee benefit acts.

A third type of hold harmless
clause is the “intermediate-form”
hold harmless clause, which requires
the subcontractor to indemnify and
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hold harmless the contractor against
all losses arising out of the work and
resulting from the negligence of the
subcontractor even though the party
indemnified may also be negligent.

An example of an intermediate-
form hold harmless clause appears
in Article 11.20 of AIA standard
subcontract form:
11.20 The Subcontractor shall in-
demnify and hold harmless the Con-
tractor and all of his agents and
employees from and against all
claims, damages, losses, and ex-
penses including attorney’s fees aris-
ing out of or resulting from the per-
formance of the Subcontractor’s
Work under this subcontract, pro-
vided that any such claim, damage,
loss, or expense (a) is attributable to
bodily injury, sickness, disease, or
death, or to injury to or destruction
of tangible property (other than the
Work itself) including the loss of use
resulting therefrom, and (b) is caused
in whole or in part by any negligent
act or omission of the Subcontractor
or anyone directly or indirectly
employed by him or anyone for
whose acts he may be liable, regard-
less or whether it is caused in part by
a party indemnified hereunder.
11.20.1 In any and all claims against
the contractor or any of his agents
or employees by and employees of
the Subcontractor, anyone directly

or indirectly employed by him or
anyone for whose acts he may be
liable, the indemnification obliga-
tion under this Paragraph 11.20
shall not be limited in any way by
any limitation on the amount or
type of damages, compensation or
benefits payable by or for the Sub-
contractor under workmen’s com-
pensation acts, disability benefit
acts or other employee benefit acts.
11.20.2 The obligations of the Sub-
contractor under this Paragraph
11.20 shall not extend to the liability
of  the Archi tect ,  h is agents or
employees arising out of (I) the
preparation or approval of maps,
drawings, opinions, reports, sur-
veys, Change Orders, designs or
specifications, or (2) the giving of or
the failure to give directions or in-
struct ions by the Archi tect,  his

agents or employees provided such
giving or fa i lure to give is the
pr imary cause of  the in jury or
damage.

A subcontractor who signs a
broad-form hold harmless clause
has become an insurance company
because he has agreed to insure
other parties against their own neg-
ligence and fault.

By signing a broad-form hold
harmless clause, a subcontractor
undertakes the obligations of paying
for damages for which he would not
otherwise be legally responsible.
When a  subcont rac tor  s igns a
broad-form hold harmless clause,
he is undertaking a contractual
liability as distinguished from a
general liability for his own negli-
gent acts.

Contractual liabilities are not
covered by a subcontractor’s gen-
eral liability insurance. Unless a
subcontractor’s insurance program
specifically includes coverage of
contractual l iabi l i ty under hold
harmless clauses, the subcontractor
must pay out of his own pocket any
losses that are incurred under the
broad-form hold harmless clause
arising from damages caused by the
fault of someone else.

It takes only one substantial unin-
sured loss to put most subcontrac-
tors out of business.

(This article is reprinted from the
book Construction Law in Contrac-
tor’s Language by McNeill Stokes and
published by McGraw-Hill and Engi-
neering News-Record Magazine.)
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