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Introduction
In today’s market, subcontractors

are pursuing work by cutting margins
and negotiating aggressively with
general contractors. To obtain work
is difficult enough as subcontractors
compete for a dwindling number of
projects. To execute and complete
the project on time, within budget
and earn a profit is even harder. This
short article focuses on how subcon-
tractors should manage their scope of
work in order to pursue and obtain
theirentitlements to time and money.
All too often subcontractors are sub-
jected to working under conditions of
poor organization, constant design
changes and ineffective coordination
of work being performed by others.
These situations are sometimes cre-
ated by the project owner, but in many
cases are created by the general con-
tractor’s organization.

Inefficiencies in the working envi-
ronment cost subcontractors a vast
sum of money throughout a project’s
duration. If a subcontractor follows a
disciplined approach to identifying,
monitoring and negotiating reimbur-
sable situations, all entitlements to
additional time and money can be
recovered under the subcontract agree-
ment.
Subcontract Agreement

For the purposes of this article it is
assumed that the subcontract agree-

ment executed between subcontrac-
tor and general contractor follows the
general AIA form and allows for the
subcontractor to pursue contractual
rights.

Many general contractors attempt
to make life difficult for subcontrac-
tors from the outset by imposing strin-
gent subcontract conditions of con-

Subcontractors
must look out for

and, when required,
pursue their

contractual rights.

tract such as no right to delay claims,
no differing conditions clause and
stringent payment clauses.

The first step in protecting your
contractual rights is easy to write but
often difficult to implement--review
the subcontract carefully prior to sign-
ing and negotiate out any onerous
clauses.
Project Schedule

Part of the subcontract agreement
should be a schedule for project par-
ticipation. This schedule forms the

basis for future claims and needs to be
carefully prepared to protect the inter-
ests of all parties. The schedule should
accurately reflect the anticipated time
to complete the project tasks given
the resources calculated in the bid
estimate. The relationship with other
trades, project characteristics, logis-
tics, lead times involved in shop draw-
ings, submittal approvals, and mate-
rial fabrication and delivery times all
should be incorporated into the proj-
ect schedule.
Plans and Specifications

A copy of the plans and specifica-
tions used for bidding and negotiat-
ing the subcontract agreement should
be carefully filed away. Whenever a
future claim situation arises, the origi-
nal plans and specification should
always be referred to.

To mitigate potential problems the
plans and specifications should be
reviewed well ahead of procuring
materials and equipment and starting
on the jobsite. The purpose of such
review is to iron out as many coordi-
nation and detail problems on paper
to mitigate self-imposed jobsite de-
lays. Any questions raised should be
issued in writing to the general con-
tractors, clearly indicating what the
question is and what date the answer
or outstanding information is required
by. A tickler list should be developed
and whenever a request for clarifica-
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tion or outstanding information oc-
curs the request should be added to
the tickler list. A standard letter is-
sued at the end of each week listing
the items of outstanding information
should be sent to the general contrac-
tor as a matter of weekly administra-
tion. Any items not responded to by
the required date should be given high
priority during communication with
the general contractor.
Monitoring Systems

The subcontractor needs to be alert
to situations that may develop and
hinder jobsite performance. As pre-
viously mentioned, a tickler list of
outstanding information is an effec-
tive way of quickly spotting situations
where lack of information, if not re-
solved quickly, will delay portions of
the work.

Manpower schedules developed
from the original bid estimate should
always be used as a frame of refer-
ence. The importance of schedule
manpower to achieve (or better) the
estimated production output cannot
be understated. If production does
not meet the estimated rate, money
will be lost. Labor schedules should
be developed and targets established.
Each week--or in some cases each
day--the production of the workforce
should be checked. If targets are not
being achieved, then the reasons why
need to be established quickly. There
may be some underlying reason, such
as poor coordination of all subcon-
tractors which is resulting in ineffi-
cient working conditions. This may
be a situation for which the subcon-
tractor is entitled to additional com-
pensation.

Some common reasons for miss-
ing target production rates:

--Poor management on the sub-
contractor’s behalf.

--Wrong use and/or selection of
equipment.

--Logistical problems caused by
other parties.

--Lack of progress or inefficient
working of another trade.

--Out of sequence working.
--Lack of materials and/or equip-

ment.
--Excessive material waste is oc-



curring.
--Theft of materials may have oc-

curred.
--Monitoring reporting may be

faulty with wrong information being
recorded.

--Too much labor may be employed.
--Standards of quality may be higher

than anticipated at bid time.
--Late drawings.
--Late decisions.
--Erroneous bid documents.
--Differing site conditions.
--Delays.
--Disruption.
--Inefficient working.
--Standing time.
--Double handling of materials.
--Acceleration, deceleration or

suspension of the program.
--Weather and strikes.
If it is found that production is

down because of some internal factor
on the part of the subcontractor, an
opportunity exists to correct the in-
house situation before the project

becomes a loss leader. Proactive con-
trol must be implemented, particu-
larly in today’s market conditions.
Regular Reporting Systems

As a matter of course at the end of
each week, a job report should be
submitted to the general contractor
which outlines what progress occurred
in the week, what information is still
outstanding and what problems oc-
curred that may have hindered or may
in the future hinder jobsite perform-
ance. This administrative report, sent
formally to the general contractor,
sets the record straight in terms of
your performance. Assuming perform-
ance was not hindered by the subcon-
tractor’s own resources, this regular
report acts as a powerful tool in pro-
tecting contractual rights and justify-
ing additional costs if the project was
to be delayed for some reason out of
the control of the subcontractor.
Communication

Frequent communicationwith the
general contractor should occur prior

to and during the jobsite activities.
An organized general contractor

will hold subcontractor meetings to
discuss the project in general and the
interfacing and coordination of all
the subcontractors.

If subcontractor meetings are not
held, inefficiencies in the jobsite
management and coordination will
result and each and every subcontrac-
tor will lose money. Minutes of any
meetings should be obtained and any
action items implemented. During the
meetings, schedules--both short term
and long term--should be discussed
with items on the project’s critical
path being given priority. If no team-
work exists between general contrac-
tor and subcontractors, the project is
doomed Good management and lead-
ership skills must exist to achieve
optimum performance by all parties.

All communications on critical
dates, jobsite performance, informa-
tion request, etc., should be in writ-
ing. If any situations occur that are
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the result of other parties and which
may hinder future performance of the
subcontractor’s work, then a timely
written notice should be written to
the general contractor explicitly stat-
ing the situation and adding that
additional costs may be incurred.

Most contracts have a notice re-
quirement that must be followed to
reserve future rights to pursue addi-
tional costs and/or time extensions to
mitigate being charged liquidated and
ascertained damages. This important
aspect cannot be overemphasized.
(Contractual Notices Must Be Given
On Time).
Entitlement Under the Terms of the
Subcontract Agreement

If documentation is kept in an
orderly manner and a disciplined
approach to recording, communicat-
ing and monitoring has been followed,
then in a claim situation the impor-
tant basic information exists and does
not have to be fabricated.

The practical problems that beset
the subcontractor under most sub-

contract agreements are that the
potential loss and expense situations
must be:

(a) identified;
(b) quantified and valued; and in

addition
(c) the other parties must be con-

vinced that the claims are valid and
that the integral parts are claimable
and are correctly valued.

Depending on the quality of the
records, a good or bad claim is pro-
duced. Most bad claims are the result
of a hasty, last minute analysis of sketchy
and incomplete records. The best
claims are produced by management
who appreciate that loss and expense
situations are likely to arise on all
major contracts and accordingly set
up procedures to locate and identify
all relevant background information
and data in order that an accurate and
well founded evaluation can be made.
Such forethought can enable claims
to be presented quickly, within the
contract period, and thereby obtain
faster settlement.
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It is the duty of the project man-
ager to make sure that the correct
procedures and controls are adopted
at the beginning and throughout the
duration and controls are adopted at
the beginning and throughout the
duration of a contract. It must be
emphasized to all senior management
and site management that everything
they write down may have to be used
as claims evidence, and it is essential
that this be presented fairly, responsi-
bly and without ambiguity. The need
should be stressed to record the facts
in a succinct and straightforward
manner. Any tendency toward “em-
broidery” must be discouraged.

In compiling a claim, the subcon-
tractor may need to thoroughly exam-
ine and quote from the following:

(1) Correspondence
(2) Minutes of site meetings
(3) Architect’s instructions
(4) Field directions
(5) Contract drawings and subse-

quent drawing revisions
(6) Labor allocation sheets



(7) Correspondence with other
parties including suppliers

(8) Site diary
(9) Daily weather reports
(10) Receipt of drawing schedule
(11) Progress photographs, dated

by photographer--not in ink on the
back

(12) Effect of tradesmen employed
directly by the client

(13) Photographs and report giv-
ing state of site at date of possession

(14) Records showing time period
between date of bid and date of pos-
session, or order to start work

(15) Bid estimate calculations
(16) Extension of time claims and

allowances
(17) Material schedules--original

bid schedules should be updated
(18) Invoice lists
(19) Equipment records
Examination of all these documents

(the above is a partial listing) and
papers will enable the claim to be
compiled, quotations to be made by
abstracting and a clear picture built

up. If the documentation is sketchy or
has been destroyed, the claim will be
weak and unsupported. All parties
will then waste valuable time in argu-
ment about basic matters which should
be clear and concise.

A good claim consists of giving the
appropriate contractual notices clearly,
indicating the cause and the effect of
the claim. With the use of schedules
and resource charts, the claim can be
quantified and additional costs calcu-
lated and presented in a clear and
concise manner. Claims need not have
to wait until the end of a project be-
fore they are submitted. This in itself
can have an adverse impact on cash
flow as additional resources have been
expended and reimbursement has yet
to occur.
Conclusion

The above article highlights the
important point that subcontractors
must look out for and, when required
to do so, pursue their contractual rights.
By following some fundamental
management procedures, the task of

monitoring and pinpointing situations
where entitlements to additional re-
imbursement exist can be easily im-
plemented. If adequate control and
monitoring procedures are not im-
plemented, submitting claims and
change orders will be ineffective. The
market outlook is a harsh reminder
to subcontractors that to weather the
storm all contractual rights should be
recognized and collected in terms of
dollars.
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