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The AFL-CIO’s legislative agenda
for the 1990s repackages the goals of
failed labor legislation from the 1970s
and the 1980s. The “Strike Bill,” H.R.
5 and S. 55, combines the union-or-
ganizing advantages of the historic
“Labor Law Reform” effort with in-
creased union bargaining powers even
more pervasive than the “Anti-Dual
Shop Legislation.”

The legislative fight this year is
shaping up to be as grueling as its
predecessors, but with a difference.
The Strike Bill affects a radical shift
in the balance of power between unions
and management without many com-
panies yet appreciating its true im-
pact or intent.

The direct effects of the legislation
can be summarized fairly succinctly.
The bill prohibits employers from
hiring permanent replacement work-
ers during “labor disputes” and guar-
antees reinstatement of workers who
walk off their jobs. The Strike Bill
also prevents employers from grant-
ing preferences, such as promotions
and recognition for training, to non-
striking or crossover employees.

There are many unique aspects of
the construction industry that make
it more susceptible to strike and to
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the harmful consequences of the Strike
Bill. Labor disputes timed to coincide
with a critical period of construction,
as when numerous subcontractors are
approaching deadlines, exert immeas-
urable leverage on contractors to settle.
The contractor’s ability to hire re-
placement workers to finish the job
places appropriate restraint on the
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In an ironic
twist of logic,
unions would,

in effect, be granted
the power to force

through negotiations
what they could

not achieve
through Congress

economic pressures of organized la-
bor. The Strike Bill would remove
this restraint and, as a result, would
encourage the use of the strike weapon.

Likewise, reserved gates have served
well over the years to limit the expo-
sure of contractors to the disputes of
others. The Strike Bill would apply to
all forms of lawful protest, including
sympathy strikes. Whether or not

reserved gates were established, con-
tractors would not be able to replace
workers induced to stay off the job in
sympathy with the primary strikers.

The rapid transition of the con-
struction industry from union to pre-
dominantly open shop has caused
thousands of building trades mem-
bers to work with “their cards in their
shoes.” Many contractors have expe-
rienced the loss of these employees
whenever a picket line is established.
The cause is not so much worker
sympathy with union demands as it is
worker fear of being fined for work-
ing through a dispute. The fact that a
goal of the legislation is to increase
the number and power of strikes
demonstrates that contractors will have
greater difficulty in continuing con-
struction during labor disputes.

Of course, more strikes will en-
courage more violence, especially in
the construction industry where bar-
gaining and organizing demands have
historically been backed up not with
lawful conduct but with sheer force.
The Strike Bill presents yet another
instance where labor’s supporters in
Congress have sought to increase union
power but have refused to deal di-
rectly with the results of its abuses.

For the unionized sector of the
industry, the Strike Bill means an
immediate and dramatic shift in the
balance of bargaining power. Greater
union clout in negotiations would
naturally lead to more strikes. For



example, an issue vital to many con-
tractors will be a renewed effort to
include anti-dual shop clauses in col-
lective bargaining agreements. Un-
der the Strike Bill, unions would be
better able to shut down a contrac-
tor’s operations in support of this
bargaining demand. In an ironic twist
of logic, unions would, in effect, be
granted the power to force through
negotiations what they could not
achieve through Congress.

Open shop contractors are equally
at risk by the legislation. Labor repre-
sentatives have acknowledged that the
bill will make union organizing eas-
ier. One of the biggest issues for workers
in any organizing drive is what effect
a strike will have. Can workers end up
out of work during union-called
strikes? Can the unions guarantee jobs
following their strike? The answer
today is “yes” to the first question and
“no” to the second. The Strike Bill
reversed those answers as a matter of
law.

In addition, the increased bargain-
ing clout that the Strike Bill gives the
unions would enhance union organ-
izing. Workers would no longer need
to weigh the employer’s right to hire
permanent replacements before buy-
ing into a union’s promise of results
from a strike action. This would be
the one instance under the nation’s
labor jaws when union organizers could
back up their promises with a guaran-
tee.

As currently written, the legisla-
tion would also have a severe impact
on the ability of open shop contrac-
tors to discipline employees. The term
“labor dispute” used in the bill is
exceedingly broad. Two or more
workers would be free to walk off the
site, giving little or no reason except
to say that they are protesting terms
or conditions of employment. Pro-
tests of this nature are relatively in-
frequent because of the countervail-
ing employer right to hire permanent
replacements. Passage of H.R. S/S. 55
would eliminate this response and
establish a disruptive influence in the
nonunion workplace. As a result of
the legislation, small groups of work-
ers could walk off their jobs for what-

ever period of time--an hour, a long
weekend, six weeks--and have a right
to reinstatement whenever they de-
cide to return to work.

Increasingly hostile labor relations
and the greater instances of work
stoppages would establish hidden
dangers for general contractors and
subcontractors alike. Efforts by the
general contractors to ensure com-
pletion of the work performed by a
struck subcontractor could raise
charges of joint or single employer
status, thus restricting the general’s

ability to find replacements. It is ex-
tremely likely that a liberal Labor
Board could relax the distinction
between the separate companies and
hold the general contractors liable
for completing the job on behalf of
the subcontractors.

Subcontractors must be concerned
with the more practical and direct
consequences of the legislation. A
subcontractor suffering a walkout will
face the very real possibility of being
replaced by another subcontractor that
can complete the job. If the subcon-
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tractor cannotperform his contract
because he can no longer hire perma-
nent replacements, it is the subcon-
tractor that may be replaced--perma-
nently.

Much of the reasoning behind the
Strike Bill is difficult for contractors
or other business persons to follow,
and a review of the positions taken by
labor leaders would perhaps be bene-
ficial. It has become a ritual at con-
gressional hearings on the legislation
for union witnesses to preface their
remarks about a hostile strike with
the phrase “after we were forced out
on strike...” or “the employer forced
our members to go on strike.” Through
this reasoning there is no culpability
for failing to foresee the results of a
strike action. In this scenario, the strike
is purely a defensive tactic, not an

Two or more workers
would be free to walk

off the site giving
little or no reason

except to say
that they are protesting

terms or conditions
of employment.

offensive weapon.
Other witnesses before the House

and Senate Labor Committees have
unabashedly stated that in their expe-
rience unions have never made an
unreasonable demand or insisted on
a position that was detrimental to the
overall health of the company. A
prominent union lawyer recently as-
serted that unions are willing and
capable of fairly representing the best
interests of replacement workers, even
while the strike continues! It is diffi-
cult to understand the logic of the bill
when the arguments sound so for-
eign.

Some members of the business
community have failed to take the
Strike Bill seriously because they



cannot imagine Congress taking it
seriously. It is cause for great concern
that the views expressed above are
not limited to leaders of organized
labor. Almost half of the members of
the House and a third of the Senators
have signed on to the legislation as
cosponsors. Lane Kirkland, president
of the AFL-CIO, recently asserted
that the measure will pass the House
this summer and Senate actionwill be
completed by the end of the year.

The fights over “Labor Law Re-
form” and double breastingwere won
because of the involvement and activ-
ism of business people. So far, mem-
bers of Congress have been hearing
that unions strike only in defense,
that their demands are always reason-
able, and that they have the best inter-
ests of replacement workers at heart.
It is up to every contractor to inject a
dose of reality into the debate.
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