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Civil Liability for Employers
By Perry R. Safran, with James P. Laurie III

I n Woodson v Rowland, the
North Carolina Supreme

Court held that an employer who knew
with “substantial certainty” that death
or serious injury of an employee might
result from an unsafe condition could
be sued by the employee despite the
Workers’ Compensation Act. The new
rule allows employees to simultane-
ously pursue a claim under the Work-
ers’ Compensation Act and also bring
civilsuit against their employer for neg-
ligence. Previously, the employee had
to select between the Workers’ Com-
pensation Act benefits and the right
to sue in civil court. By accepting
benefits from the Workers Compen-
sation carrier, the employee waived
the right to sue civilly. Most employ-
ees, faced with protracted litigation,
medical expense, and the risk of loss,
would opt for the definite Workers’
Compensation benefits.
General Contract Liability

The case also created a new rule
that if the jobsite is “inherently dan-
gerous,” which will be determined by
a jury, a general contractor can be
held liable to an independent con-
tractor’s employee for unsafe condi-
tions, because safety on a jobsite which
is “inherently dangerous” is a non-
delegable duty. This imposes a terri-
fic burden on general contractors, to
insure that their subcontractors are
all observing safe practices. The court
sent the case back for a new trial to
determine whether the trench was
“inherently dangerous.” If the jury
finds that the jobsite was “inherently
dangerous,” then the general contrac-
tor will be liable to the employee’s
estate, even though the general con-
tractor had no control over the sub-
contractor’s employees; was not at

the site when the accident happened;
and the subcontractor was an inde-
pendent contractor. This rule of liabil-
ity could also apply to the owners of
the property, if they have the knowl-
edge and expertise to be aware of the
unsafe conditions.
The Accident

In Woodson, an unshored trench
dug by the first tier subcontractor,
collapsed on one of the subcontrac-
tor’s employees, burying him alive.
The trench violated an OSHA statute
requiring shoring or other precau-
tion. The general contractor, in an
effort to maintain the construction
schedule, had been trenching side by
side with the subcontractor on an-
other trench with a separate crew.
The GC foreman said the trench wasn’t
safe and demanded a trench box in
compliance with the statute. The sub
provided a trench box to the general
contractor but declined to use one in
their trench. The subcontractor had
been cited four times previously for
unsafe trenching practices. The next
morning, the sub’s trench collapsed.
The GC’s crew were not working that
day.
Choice Between Suing or Collecting
Workers’ Compensation

The deceased employee’s estate filed
suit against thesubcontractor, corpo-
rately; against the subcontractor presi-
dent/sole shareholder, personally;
against the general contractor; and
against the owner. The estate also
filed for Workers’ Compensation
benefits, but asked the Industrial
Commission to hold off on review till
the civil suit could be pursued. Under
the old rule, by applying for Workers’
Compensation benefits, the employee
would havewaived the right to sue the

employer.
To collect under the Workers’

Compensation Act, the injury/death
must be “accidental,” and the court
held that this was “accidental.” To
bring a civil suit, the employee would
have to show that the injury/death
was “intentional.” The court defined
“intentional” as a situation which “the
employer knew was substantially cer-
tain to cause serious injury or death.”
Since the death was both “acciden-
tal” and “intentional” under the law,
the employee’s estate was entitled to
seek remedy through both civil suit
and the act.
Only One Recovery

However, the court limited the
employee to only one recovery. Now
an employee can collect Workers’
Compensation benefits and sue, but
must reimburse the Workers’ Com-
pensation carrier for any benefits paid
out of any recovery from the civil suit.
Employer’s Officers Can Be Person-
ally Liable

The employee’s estate sued the
subcontractor personally as president,
sole shareholder and the supervisor
of the trench when the accident oc-
curred. The court held that if the
employee could show that the corpo-
ration was liable for negligence, then
the officers of the company could be
liable personally as well. It isn’t clear
whether the court intended to distin-
guish officers from supervisors, where,
in this case, the subcontractor was
both.
Must There be a Safety Violation?

The court did not address whether
there needed to be a safety violation,
but the OSHA statute has general
provisions for “unsafe conditions,”
so presumably this isn’t an obstacle to
the suit.
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