
Labor Relations

To Reach ‘Impasse’ There Must Be Bargaining

Impasse, as it pertains to collec-
tive bargaining agreements, is a
legal term which signals the reach-
ing of a crucial plateau in bargain-
ing.

In every day terms it could be
called a “log jam” which results
when management and union ne-
gotiators bargain over a particular
subject, and both have taken inflex-
ible and opposing positions con-
cerning a proposal. Often, it is not
that easy to determine when an im-
passe is reached. For example,
either party may offer counter-
proposals which would indicate
flexibility and which would not give
rise to impasse despite little pro-
gress being made.
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Of particular importance, if an
impasse is reached, management
m a y  u n i l a t e r a l l y  i m p l e m e n t
changes in the conditions of em-
ployment if such proposed change
has been bargained for and notice
of the proposed change has been
given the union,

The notice to the union should
offer to meet with the union to bar-
gain over the change. For example,
in one case the company insisted
upon a strong management rights
clause which the union steadfastly
rejected. After a series of bargain-
ing sessions wherein the manage-
ment rights clause was bargained
for, both parties’ positions polar-
ized on the issue.

The company declared an im-
passe and unilaterally implemented
the management rights clause bar-
gained for.

In a decision by the NLRB, it
was held that if subjects are bar-
gained for to an impasse, either
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party may unilaterally implement
such proposed changes.

It is important to remember that
to reach impasse there must have
been bargaining. In determining
whether good faith bargaining has
occurred, the Board will consider
the past history of the company in
dealing with the union.

If the company in the past has
demonstrated a hostile attitude or
been guilty of discriminatory acts
towards the union, the Board may
be more reluctant to find good faith
bargaining. Of course, if the Board
fails to find good faith bargaining,
no real impasse has been reached,
and consequently, no unilateral
change will be sustained.

Thus, impasse is a single route
allowing companies to unilaterally
implement  changes concern ing
mandatory subjects of bargaining.

Impasse has been particularly ef-
fective where many competit ive
companies have signed the agree-
ment proposed by the union. In
such a situation, the union becomes
quite inflexible, and it steadfastly
ins is ts  upon uni formi ty  o f  i ts
agreements among competitor
companies in a locality or even a
region.

Such a predicament for a weak
union often gives rise to an impasse
which allows company negotiators
to implement unilateral changes.
Needless to say, a contractor or
subcontractor should not imple-
ment unilateral changes until (1) an
impasse is reached, and (2) the
possible alternative responses by
the union have been evaluated.

Impasse is of particular signifi-
cance when a multi-employer bar-
gaining unit is involved. A favorite
back door union tactic designed to
break up the multiemployer bar-
gaining strength is to attempt to
reach agreements with individual
companies within the group.

Normally, such attempts to bar-
gain with individual companies in
the bargaining group is i l legal;
however, in the past, if an impasse
was reached the courts have held
the union could bargain directly
with individual companies within
the unit.

Obviously, this rule of law en-
courages unions to seek impasse in
order to break up the strong mul-

tiemployer group by dealing indi-
vidually with its companies mem-
bers. Happi ly, this inequitable
back door union tactic has recently
b e e n  f r o w n e d  u p o n  b y  s o m e
courts, so when faced with a union
attempt to break up the mult i-
employer  barga in ing group by
encouraging impasse, it is possible
this union tactic of pursuing indi-
vidual members of the bargaining
group can be an unfair labor prac-
tice.

Due to the legal complexities of
impasse, management would be
well advised to consult a labor law
specialist. to determine the appro-
priateness of any proposed action
stemming from an impasse. o
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