
A “Winning”
Opinion on OSHA

The problem of administrative
searches touches almost every busi-
ness at one time or another. Many
regulatory statutes and ordinances
authorize on-site investigations as a
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Federal court holds that use of neutral gate by supplier of
nonunion contractor removes resewed gate protections.
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In a recent decision, the U.S. Courtrefused to find that the union was en-
of Appeals for the District of Colum- gaged in a secondary boycott, on the
bia has ruled that delivery of materialsground that the electrical fixtures,
for use by a nonunion contractorwhich were purchased by the genera1
“taints” the neutral gate at a con-contractor from Consolidated Electric
struction project, even though theSupply Company but installed by Hoff
materials are ordered and owned byemployees, were “supplies” of Hoff.
the owner and merely installed by the The decision reached by the Court
nonunion contractor. of Appeals is that the delivery of elec-

The case, J.F. Hoff Electric Co. v. trical fixtures through the neutral gate
NLRB, concerned whether picketingdestroyed its neutrality, thus permit-
of a “neutral” gate at a constructionting the union to picket at either or
project used by a company supplyingboth gates as it chose without vio-
electric fixtures ordered by the ownerlating Section 8(b)(4)(B). The decision
but installed by a nonunion electricalsimply reflects the basic legal principle
sub-contractor using its “reserved”that a successful reserved gate system
gate is a secondary boycott, which ismust avoid any “mixed use”, such as
illegal under Section 8(b)(4)(B) of theoccasional use of the neutral gate by
National Labor Relations Act. J.F.employees or suppliers of the contrac-
Hoff Electric Company, a nonunion tor who is the target of the union.
electrical contractor, was performing Hoff Electric Company argued that
electrical work at a residential projectits case was different, since the owner
in North Palm Beach, Florida. Theordered the materials and had legal ti-
general contractor, and various uniontle to them. The Court of Appeals
contractors and suppliers used theand the NLRB disagreed, finding that
“neutral” south gate, and Hoff usedlegal ownership was not in itself deter-
its “reserved” north gate to the proj-minative since the materials were or-
ect. Local Union 323, IBEW picketed dered for the purpose of Hoff’s in-
the project, but initially confined its stalling them at the project, thereby
picketing to the gate reserved for Hoff making Consolidated Electric Supply
Electric. However, when the picketingin substance a “supplier” to Hoff.
IBEW members noticed that electrical In light of this case, it is more than
fixtures were being delivered through
the “neutral” south gate and then in-

ever necessary to avoid any “mixed

stalled by Hoff employees, the union
use” of neutral gates by employees or

picketed the “neutral” gate. Hoff filed
suppliers of contractors operating
under a reserved gate system. Such

unfair labor practice charges alleging“mixed use”, which could include
that by picketing the neutral gate, thedelivery of materials for the “reserved
local IBEW union was engaging in angate” contractor’s use, can under-
illegal secondary boycott. mine the usual legal protections from

Although Hoff did obtain a Dis- union picketing at the neutral gate.

against warrantless entry onto private
property. For example, the Occupa-
tional Safety and Health Act of 1970
(OSHA) authorizes official entry to
the workplace for purposes of inspect
ing the place of employment. How-
ever, the Supreme Court held in Mar-
shall v. Barlow’s, Inc., 436 U.S. 307
(1978) that the part of OSHA which
authorized warrantless inspections
without an employer’s consent was
unconstitutional. The court conclud-
ed that OSHA could conduct inspec-
tions with an employer’s consent or,
where consent has been denied with a
search warrant. The regulated party
who objects to entry is protected from
unreasonable searches by the require-
ment that the agency prove to a neu-
tral judge the necessity and reason-
ableness of its action.

In addition, the court concluded
that a revised regulation setting out a
procedure for ex parte warrants (i.e.,
warrants obtained without the employ-
er being heard in opposition) would
be within the authority of OSHA and
would be constitutional. OSHA re-
cently issued a final amendment rule
confirming the authority of the Secre-
tary of Labor to obtain ex parte in-
spection warrants. The majority of
district courts have rejected challenges
to the Secretary’s authority to obtain
ex parte warrants.

In a new twist on the subject of the
Secretary’s authority to obtain e x
parte warrants for OSHA inspections,
Chief Judge Winner of the U.S. Dis-
trict Court in Colorado rejected the
contention of the Labor Department
that the warrant which was sought
must be issued ex parte. The applica-
tion for a warrant was filed as a result
of some complaints by Colorado Fuel
and Iron Co. (C.F. & I.) employees to
OSHA. Fifteen months after the dates
of three of the five complaints the
Secretary of Labor filed the applica-
tion for a warrant with the U.S. Dis-
trict Court in Colorado. The applica-
tion assures that the inspection is part
of an “inspection program designed
to assure compliance with theAct
and that there are reasonable legisla-
tive and administrative standards for
conducting the inspection.” How-

8 Construction Dimensions December, 1980



ever, what the “program” is or what
the “reasonable standards” are is not
enunciated. The application then lists
the complaints and the urgency with
which the follow-ups were conducted.
The application then requested that
the court issue, ex parte, a 20-man,
60-day inspection warrant.

In responding to the application,
the Judge first asked to hear from an
OSHA witness who was sitting in the
courtroom in camera testimony re-
garding the need for the issuance of a
warrant ex parte, but the Secretary
refused. Admitting that, to meet an
emergency or to avoid surreptitious
removal of a dangerous situation,
warrants should be issued ex parte,
Judge Winner was perplexed at the
argument that ex parte action was es-
sential to a 20-man, 60-day operation.
But the Secretary refused to substanti-
ate his contention that the warrant
had to be issued ex parte with any rea-
sons for that contention. Without a
showing of cause by OSHA or with-
out granting C.F. & I. a right to be
heard, Judge Winner refused to issue
the warrant ex parte without a hearing
on the issue.

It is clear to most observers at this
point that OSHA has the authority to
obtain warrants ex parte, but it is an
unwarranted extension of that propo-
sition to insist that a magistrate has no
choice but to issue the warrants e x
parte. The Supreme Court held in Bar-
low’s that the employer’s rights are
protected by the issuance of a warrant
by a neutral officer. One week after
the decision in Barlow’s, the Supreme
Court in State of Michigan v. Tyler,
436 U.S. 499 (1978), considered the
inspection of a building by fire inspec-
tors after a fire. The Court rejected an
argument that a magistrate could “do
little more than rubber stamp an ap-
plication to search fire-damaged
premises for the cause of the blaze.”
The Court held, that even under those
circumstances, the magistrate’s duty
was to assure that the proposed search
was reasonable, “a determination
that requires inquiry into the need for
the intrusion on the one hand, and the
threat of disruption of the occupant
on the other.” In order to protect the
interests of an employer, a magistrate
or judge must necessarily do more
than rubber stamp an application for
a warrant. The judge must make in-
quiry into the need for and reason-

ableness of a requested warrant or the
rights of all the parties are not pro-
tected. The agency conceded that the
officer is not to rubber stamp an ap-
plication for a warrant, and in fact
can deny a request or limit the scope
of a warrant. It would seem to be a
logical extension of that reasoning
that a judge can, in his discretion, re-
quire notice to the employer when jus-
tice so demands. Judge Winner did
not deny that warrants could be
issued ex parte when the circum-
stances require it; he merely denied
that a judge has no choice but to issue
an OSHA warrant ex parte and that
the judge could make no inquiry into
the request or the warrant.

In a brief comment at the end of his
opinion, Judge Winner relayed a mes-
sage he had received from an attorney
for OSHA. It seems the attorney had
requested that a copy of everything
which happened in the case be sent to
his home as well as to his office. The
attorney had left word that mail deliv-
ery within the Labor Department was
so bad he couldn’t be assured of re-

ceiving anything that was sent to him
at the office address listed on the
pleadings. Judge Winner reponded
that “it is scary to think that an agen-
cy charged with the responsibility for
protection of the lives and safety of
American labor and possessed of the
awesome authority to direct the con-
duct of American business can’t fig-
ure out how to pass out the mail it re-
ceives in its own mail room.” Judge
Winner then denied the request be-
cause he felt that the taxpayers
couldn’t afford double mailings to all
lawyers in all cases and he didn’t want
to give preferential treatment to the
lawyers in the Labor Department.

Judges have encountered problems
in trying to establish procedures to
deal with administrative inspections
since the Barlow’s case was decided.

In the face of the Labor Depart-
ment’s position, it appears that this
will continue to be a troubled area of
the law. However, if judges like Judge
Winner continue to use their discretion
to assure that justice is done, the rights
of all the parties will be protected.
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