
LEGAL DIMENSIONS

Check Claims and Warranties
You Could Be Responsible Also for Manufacturer

Defects�Not Just the Workmanship

Most construction contracts pro-
vide express and implied guarantees
of the work. Warranties may be im-
plied through operation of law in cer-
tain situations even though they are
not expressed in the contract. The
risks which the contractor assumes
vary greatly according to the scope of
the warranty clause. A contractor
who is only installing equipment fur-
nished by the owner generally only
guarantees the workmanship on a
project.

However, the contractor who
agrees to construct the work to meet
certain performance standards may
be responsible for defects in the ma-
terial or equipment as well as defects
in its workmanship.

In the event that the contractor is
responsible for meeting certain per-
formance standards, the contractor
should direct careful attention to the
claims and warranties of its suppliers
of materials and equipment. If the
contractor can count on the manu-
facturer’s warranty, the contractor
would then have recourse against the
manufacturers to offset any potential
liability to the owner for defective
materials or equipment. However,
the most strategic plan would be for
the contractor to avoid liability in the
first place.

Contractors should put in maxi-
mum effort to stay out of potential

(Editor’s Note: McNeill Stokes is
General Counsel for AWCI. This ar-
ticle was taken from the regular con-
struction newsletter published by his
firm, Stokes & Shapiro.)
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liability situations by initially check-
ing out manufacturers’ claims for
materials or equipment. The manu-
facturer of a product should be tied
into the warranties of the contract
and the plans and specifications.

A wise course of action to pursue
on major warranties of the materials
or equipment is to make sure that the
warranties are properly made by the
manufacturer in favor of the owner
so that if problems arise after the
contractor has completed its work,
the owner can go against the manu-
facturer without unnecessarily in-
volving the contractor in a legal has-
sle.

Contractors should not blindly ac-
cept the manufacturer’s claim as to
the performance of its product, but
should insist that the manufacturer
substantiate its claims with technical
backup.

For example, the manufacturer
should furnish detailed technical

backup on performance, including
the results of previous field testing
and where the product has been pre-
viously used successfully.

Many products are brought on the
market by marginal manufacturers
who guarantee their products for a
number of years, when the product
and the manufacturer have only been
in existence for a few months. Too
often manufacturers have field tested
their products at the expense of con-
tractors by simply selling the product
without any manufacturer’s field
testing.

The manufacturer simply went
from product development, to man-
ufacturing, and then to distribution
with no field testing. Contractors
should require technical backup and
should not accept a manufacturer’s
claims without delving further into
where the product has been used suc-
cessfully and the results.

Financial Strength

It is also vital for contractors to be
aware of the financial strength and
reputation of the manufacturers
standing behind the materials being
used in a project. The worth behind
the manufacturer’s warranty is an
important factor to contractors.

If the manufacturer cannot finan-
cially back up its warranty, the con-
tractor may find that it is solely re-
sponsible for defects in the materials
or equipment used in a project. It
could be devastating for a contractor
to redo a job that had failed because
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of defective materials, only to find
that the contractor has to take full
financial responsibility because the
manufacturer is not financially re-
sponsible or unwilling to back up its
warranty obligations.

On the other hand, if the manufac-
urer can back up its product claims
and warranties, the contractor will at
least be relieved of some liability.

Manufacturers’ warranties can be
accorded different weight depending
on what kind of company is backing
it up. Two warranties which are
worded exactly the same may not
have the same value. A warranty
which is given by a manufacturer
who has an in-depth product knowl-
edge and can back it up with finan-
cial strength and stability is worth
more than a warranty from a manu-
facturer who has no real appraisal of
the quality of the product and who
has no substantial assets to back up
the warranty if the product should be
defective.

Without the financial responsibili-
ty to back its obligations, the warran-
ty does not really mean anything at
all. Thus, it is really important to
check behind what is written in the
warranty to find out its value.

When examining a manufacturer,
several factors may be considered. Or, has it just started and has no
Look at its reputation in the field. track record.

Has it been a recognized leader es- How financially stable is the man-

Look at its size and financial
strength. Is it a recognized leader?
What is its net worth? Can it back up
its warranty now? How about 4 years
from now? 10 years?

tablished in the industry? ufacturer?
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The warranty is worthless if it
can’t be backed up. What kind of
testing have they done on their prod-
uct? Have they just done UL and FM
testing or have they done extensive
tests for the actual environment that
the material is exposed to? Do they
want you to be their field testing?
What kind of technical backup has
been utilized? All of these factors are
important in determining whether the
manufacturer will be around to back
up its warranty.

In summary, contractors need to
be sure that the manufacturers of any
materials or equipment used can
back up their claims and warranties.
Otherwise, the contractor may be
solely responsible for any defects in
the materials. good indicators of
manufacturer stability are past rep-
utation in the field and financial
strength. Don’t take the word of an
ad brochure, check it out indepen-
dently—otherwise the contractor
may be on the line alone.
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