
BY ASBESTOS
DON�T GET BURNED
Most have heard about health hazards posed by asbestos,
but few contractors understand the legal dangers of this
substance

By Lloyd A. Fox, Esq.

While many specialty and inter-
ior subcontractors have heard
a great deal about the dangers

of asbestos, few understand the legal
problems that face them in this area.
These problems are not restricted to
asbestos abatement contractors! Unless
a contractor who is involved in interior
work understands the dangers of
asbestos, and what to do if it is en-
countered before or during a job, the
contractor’s employees, the owner,
tenants and even the public stand to
be injured or damaged. This adds up
to legal liability, possible violation of
the law, and the potential for loss of
insurance coverage and bonding.

Asbestos-containing materials have
been widely used in building construc-
tion throughout the United States over
a long period of time. Asbestos-
containing materials are not clearly
marked as such, and are contained in
many products. They are known by
different trade names, and the presence
of asbestos in a building is not always
evident. Thus, the need for awareness
is great.

Building owners and managers may
have a responsibility to take affir-
mative steps to inspect for asbestos in
buildings. Legally, building owners and
management will be held to a standard
of exercising reasonable care in the in-
spection of a building for asbestos-
containing materials. However, there

is a great deal of ignorance in this area,
and contractors who are not engaged
in asbestos abatement and removal
may nonetheless come across asbestos-
containing products in their work of
which the owner is unaware. Contrac-
tors who do interior and renovation
work should be particularly know-

Subcontractors
should be careful
of ambiguous
clauses that
would require
(asbestos) work
not included In
the bid.

ledgeable about asbestos and its dan-
gers in order to avoid situations which
may expose employees to asbestos or
which may expose the company to
liability.

The first potential pitfall involving
asbestos for a contractor involves the
bidding process. Despite the publicity
over asbestos, many owners and archi-
tects and other professionals involved
in building renovation fail to anticipate
the presence of asbestos in buildings,
or its need for removal. Thus, the in-

terior contractor must be on the look-
out for asbestos-containing materials.
For buildings built prior to 1975-77,
asbestos-containing material is com-
monly found on steel support beams
and columns, in air handling rooms,
in machinery rooms as pipe and boiler
insulation, and on ceilings, floors and
walls. Thus, buildings in which work
is to be done should be inspected, and
inspections should also include areas
above suspended ceilings and boiler
rooms. Inspections in all areas should
be conducted extremely carefully. Set-
tled asbestos fibers may be resting on
the upper surface of ceiling panels or
pipes, and if disturbed, fibers will be
released into the air. The person in-
specting the area should wear an effec-
tive respirator; if the overhead space
is part of the air circulation system, the
system should be turned off and the
ceiling should be inspected when no
one else is present. If the asbestos
material is friable (if it may be crum-
bled, pulverized, or reduced to powder
by hand pressure) the fibers may be
easily dislodged and become airborne.
When the material is friable, people
are then exposed to the r isk of
breathing asbestos fibers.

In connection with the inspection,
building construction records should
be checked to determine if asbestos-
containing materials were specified;
however, consulting construction
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Contractors not engaged in asbestos abatement may
nonetheless come across asbestos in their work.

For buildings constructed before 1975-n, asbestos is commonly found on
steel support beams and columns, and air handling moms, in machinery rooms
as pipe and boiler insulation, and on ceilings, floors and walls.

records should never take the place of
a visual inspection, since materials may
have been substituted during the pro-
gress of the work. Also, subsequent
renovation and remodeling projects
may have resulted in asbestos contain-
ing materials being added or removed.

If the presence of asbestos is sus-
pected, the material should be sampled
and analyzed. Friable material should
always be sampled and analyzed. It is
critical that the sampling procedure be
correctly performed and that the
analysis is accurate. An incorrect result
could lead to an erroneous conclusion
being reached regarding the presence
of asbestos, and corrective action being
taken when none is necessary, or no
action being taken when hazardous
material and a hazardous situation is
in fact present.

If asbestos material is discovered
and exposure at hazardous levels id oc-
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curring or is likely to occur, the owner
or the building manager must then
assess the need for corrective action
and select the most appropriate correc-
tive action. During this analysis, tem-
porary measures may be necessary or
desirable. However, once asbestos has
been identified in a building, any
abatement or removal activity, even if
temporary, must be conducted with the
strictest of caution. In some cases, the
risk of exposure can be reduced by
altering exist ing operation and
maintenance procedures that could
cause the release or spreading of
asbestos fibers. All necessary main-
tenance and renovation in affected
areas should be scheduled when there
are no people in the area, and pro-
cedures should be instituted to reduce
the level of any exposure. For exam-
ple, it may be necessary for mainte-
nance workers to be provided with ef-
fective respirators. While exposure can
be reduced through these measures,
they do not provide an elimination of
the risk.

It is important that all contractors,
owners and consultants be aware of
existing regulations. Both EPA and
OSHA have regulations which cover
the removal, encapsulation and enclo-
sure of asbestos materials, and work-
sites. Some state and local govern-
ments also have regulations which may

be applicable, and other federal regula-
tions may also come into play (such as
the OSHA construction standards).
Current regulations govern worker
safety, agency notification, respiratory
standards, disposal, medical precau-
tions, reporting and other items. Cor-
rective measures must of course have
been taken in compliance with existing
regulations. Further, current regula-
tions may not be comprehensive or
strict enough, and may not reflect the
current state of the art. It is thus im-
portant to not only be familiar with ex-
isting regulations, which are minimum
standards, but also with the state of the
art for such work. Government agen-
cies generally have offices which will
provide technical assistance to contrac-
tors and owners who discover the ex-
istence of asbestos. Contractors who
are not in the asbestos abatement and
removal business must nevertheless be
knowledgeable enough about asbestos
regulations so that they do not inadver-
tently mishandle asbestos, if they
should encounter it.

Illustrative Example

You are a subcontractor preparing
to submit a bid for interior renovation
on a private school built in the 1960s.
In reviewing the plans and specifica-
tions you see no reference to asbestos,
and no reference to the need for
removal or abatement of same. Being
a prudent contractor, however, you call
the architect and inquire as to whether
there is any asbestos in the building.
The architect states that he does not
believe that any asbestos exists in the
building, but that there would be no
problem with your taking exception to
any asbestos abatement and removal
since the project is a private school,
and there are no regulations dealing
with asbestos in private schools.

In determining your response to this
situation, it is important to remember
that as a general rule, the scope of a
subcontractor’s work should be very
carefully defined so that all parties
understand what is included and what
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is not included in the scope of work.
The clause in the proposal and in the
contract describing the work to be per-
formed must be precise. otherwise, the
subcontractor may have to perform
work which was not contemplated
when the job was bid or negotiated.
Subcontractors should be very careful
to ascertain that there are no am-
biguous or dragnet clauses that would
require the performance of any work
other than that specifically included in
the subcontractor’s bid.

In connection with the issue of the
scope of work, an owner may attempt
to shift the risk of undiscovered
asbestos onto the contractor or sub-
contractor by providing a site in-
vestigation clause. Such form clauses
often provide as follows:

“By executing the Contract, the
Contractor represents that he has
visited the site and familiarized himself
with the work and the conditions
under which the work is to be per-
formed.”

Where such language is present, the
contractor should be careful to check
the contract documents before bidding
to see if there is a “changed-condi-
tions” or “differing-siteconditions”
clause which provides protection to the
contractor if physical conditions are
encountered at the site which differ
from those originally contemplated in
the plans and specifications. The pur-
pose of a changed-conditions clause is
to eliminate contingent costs which the
contractor would otherwise include in
its bid to guard against increased costs
of performance due to the discovery
of conditions differing from those
described in the contract. This kind of
clause would apply, for example, to
asbestos which had not been discov-
ered during the pre-bid inspection. An
interior contractor would not want to
be responsible for asbestos abatement
when this is not even an area of its
expertise.

The changed-conditions clause is
calculated to be of benefit to both the

owner and the contractor. It benefits
the contractor because it eliminates the
risk of increased cost of performance
due to unknown or differing physical
site conditions. The owner benefits
because he pays for these increased
costs of performance only in the event
that the contractor actually encounters
changed or differing site conditions.
Without the changed-condit ions
clause, a contractor ordinarily would
increase the estimate to compensate for
added hazards or work which might be
encounters, and the owner would pay
the contractor’s increased lump-sum
price even if the site conditions subse-
quently proved to be normal. Even
more dangerous, however, is the situa-
tion where the contractor has not in-
cluded such contingencies in its bid,
and finds itself unable to recover for
the extra work. This can cause the con-
tractor to default, or be pressured in-
to doing less than acceptable work. In
these cases, not only has the owner not
been able to transfer this risk, but it
has also set into motion a set-of cir-
cumstances where the hazardous con-
ditions are not abated or removed.

A typical changed-conditions clause
provides for two kinds of unknown
physical conditions; those which are
not as originally represented on the
plans and specifications, and those en-
countered which are generally not
recognized as inherent in the particular
type of work. Under these circum-
stances, the contractor would have to
show, for example, that during per-
formance of the contract asbestos was
discovered which was not originally
represented as existing. As with any
other change-condition, the contrac-
tor should notify the owner before
disturbing the conditions in order to
give the owner the opportunity to
determine what to do about the
condition.

Contractors performing contracts
which are not anticipated to require
asbestos abatement and removal
should specifically protect themselves
from the possibility of encountering
asbestos materials. A changed-condi-
tions clause would generally apply to
concealed or unknown conditions in
an existing building, as well as to sub-
surface conditions. Contractors who
are bidding on work in buildings where
the potential for encountering asbestos
is great may want to include specific
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language in their bid or contract to
eliminate asbestos abatement or
removal from the contract’s scope of
work. The following language could be
used for this purpose:

“Contractors’ scope of work shall
not include the identification, detec-
tion, abatement, encapsulation or
removal of asbestos, or products or
materials containing asbestos or other
hazardous substances. In the event the
contractor encounters any such prod-
uct or materials in the course of per-
forming its work, contractor shall have
the right to discontinue its work and
remove its employees from the project
until such products or materials, and
any hazards connected therewith, are
abated, encapsulated or removed or it
is determined that no hazard exists (as
the case may require), and contractor
shall receive an extension of time to
complete its work hereunder and com-
pensation for delays encountered as a
result of such situation and correction
of same.”

Of course, contractors must make
sure that language of this type com-
plies with the requirements of the
scope of work and is not in conflict

with any other provisions of the con-
tract or specifications.

As another circumstance, interior
contractors often do work in followup
to an asbestos abatement and removal
project. In this instance, the contrac-
tor must be familiar with asbestos in
order to bid, schedule and perform the
work safely. An interior contractor
who is not engaged in asbestos abate-
ment and removal work may nonethe-
less be placed in a position where it
must make a decision whether to en-
gage in work or an asbestos project or
whether to bid on projects on which
asbestos abatement or removal is a
part.

More Illustrative
Examples

Example 1. You are an interior sub-
contractor, reviewing specifications for
work on a project where an asbestos
abatement and removal contractor will
precede your work. The specifications
and contract documents provide that
you will replace ceiling tiles in specified
areas and damaged ceiling tiles in other
areas “as necessary,” demolish and

reinstall wall assemblies in certain areas
and repair damaged areas in other
areas “where necessary,” and provide
and install lighting fixtures and ensure
that all light fixtures are operational,
with the ability to subcontract portions
of the electrical work if desired. You
make an inspection of the project prior
to asbestos removal and note the
specific areas where work is required
and damaged areas which appear to be
in need of repair. Existing lighting fix-
tures appear to be in good to excellent
condition. How do you bid?

Example 2. You are an interior sub-
contractor who has been awarded a
contract for installation of new ceil-
ings, light fixtures, insulation, and
flooring, in follow-up to an asbestos
abatement project. You receive a call
from the general contractor informing
you that you can start work in certain
areas of the building in which the
abatement has been performed. How-
ever, there are other work areas where
abatement work is still on-going. What
do you do?

Example 3. You are an interior,
plumbing or mechanical subcontractor
who does not perform asbestos re-
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moval work. On occasion, however, it
is necessary to cut and patch pipe in-
sulation on areas which have been fire-
proofed previously. Also, occasionally,
an owner or general contractor will ask
you to apply an encapsulation material
to deteriorating pipe insulation or
fireproofed areas.

Example 4. You are an interior sub-
contractor, but are bidding on an en-
tire package of renovation work in a
building where asbestos containing
materials are present. The work and
the specifications include asbestos
abatement and removal, but the speci-
fications and contract documents pro-
vide that this work can be subcon-
tracted by the contractor who obtains
the work for the entire project. You
decide to bid the project as prime con-
tractor, and request quotes from
asbestos abatement and removal sub-
contractors for that portion of the
work.

The Answers

All of these situations involve the
potential for unanticipated additional

work, the need for protection, liability
for work outside of the contractor’s
area of expertise, jeopardy to in-
surance coverage and bonding and
potential liability to third parties. Ex-
ample 1 provides for an indefinite
scope of work, since it is not known
how much damage may be done by the
asbestos removal contractor. In Exam-
ple 2, the subcontractor must be sure
that the ongoing work will not jeopar-
dize its employees’ safety. In Example
3, it is likely that the cutting and patch-
ing often involves direct contact with
asbestos containing materials. In Ex-
ample 4, the prime contractor is never-
theless responsible for even the
asbestos removal work.

Contractors in situations such as
those described above must therefore
be knowledgeable not only about
asbestos itself, and all government
regulations in the area, but must also
make sure that insurance coverage will
not be jeopardized, that contracts and
relationships with asbestos abatement
and removal subcontractors are struc-
tured to provide protection against
potential liability, and that all legal re-

quirements for all work performed are
met. A contractor who intends to sub-
contract out asbestos abatement and
removal work must realize that it is
responsible for the work of the sub-
contractor. Most owners will not allow
a contractor to disclaim responsibility
for portions of the work performed by
its subcontractors. With that in mind,
a contractor who engages a subcon-
tractor to perform asbestos abatement
and removal work must be very careful
in its selection of a subcontractor and
its supervision of that subcontractor’s
work.

While it may be necessary in some
of these circumstances to undertake
preliminary measure-s with properly
trained and supervised staff, complete
asbestos corrective measures entail a
high degree of risk of exposure to
workers involved in the area and to
persons who may be in the building.
It is extremely important that all per-
sons involved in asbestos abatement be
specially trained in this area, or the risk
may very well increase rather than
decrease through disturbance of the
asbestos containing materials. There-
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fore, it is extremely important that a
contractor make certain that its em-
ployees or supervisors are aware of the
possibility of the presence of asbestos,
and that any subcontractors who are
hired are qualified to work with asbes-
tos containing materials. The contrac-
tor should require that the subcontrac-
tors demonstrate familiarity with regu-
lations in this area, provide evidence
of procedures to comply with appli-
cable regulations, and provide evidence
that the subcontractor and its person-
nel have attended training and safety
courses dealing with asbestos abate-
ment and removal. The subcontractor
should also be required to give refer-
ences, and the types of projects in
which it has been involved. The type
and magnitude of the current project
should be consistent with prior work.
All references should be carefully
checked and documented.

The contractor should also be
familiar with all EPA, OSHA, and
state and local regulations affecting
work with asbestos materials and the
particular work to be undertaken. The
subcontractor in certain cases may
contact the governmental agencies with
jurisdiction over asbestos removal ac-
tivities for assistance prior to begin-
ning performance of the project and
to give all required notices. Evidence
of notification should be obtained and
retained.

In order to protect the interior,
plumbing or mechanicalcontractor,
contract specifications anddocuments
should be prepared with the assistance
of competent professionals and legal
counsel and adherence by the abate-
ment subcontractor to all regulations
or other stricter precautionary mea-
sures is mandatory. Strict compliance
with the contract requirements by con-
stant supervision andenforcement is
extremely important. Legal advice
must be sought by the prime contrac-
tor to properly structure relationships
with the abatement subcontractors, in
order to achieve the greatest amount
of protection against-liability for the
actions of this subcontractor.

The prime contractor should also in-
sist on proof of adequate liability and
property damage insurance which
covers the work. All insurance policies
should be examined, and not merely
insurance certificates. Performance
and material and labor payment bonds

should also be considered. In addition,
the subcontractor should be able to
demonstrate that it has adequate
workers compensation coverage.

Perhaps the only method of pro-
viding some protection from liability
is to take careful, reasonable steps to
approach the potential problems,
choose competent professionals and
contractors, and be protected by in-
surance. Further, for the interior,
plumbing or mechanical contractor’s
protection, the contractor must remain

part of the process to assure that ac-
tivities are correctly performed. Only
by being aware of the responsibilities
in this area can the interior, plumbing
or mechanical contractor be sure that
the proper response is being form-
ulated.

About the Author. Lloyd Fox is an
attorney and is currently an executive
with Specialty Systems, Inc. Mr. Fox
is a former legal counsel to the Asbestos
Abatement Council of AWCI.
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