
New Rules for Delay
Damages

Since the Courts Threw Out the “Eichleay Formula” For
Calculating Overhead Costs, Contractors Face New Rules

By George C. Baldwin, Esq.

Acontractor who is claiming delay
damages,especially home office

overhead during the period of the
delay, will now have to meet a new and
stricter standard of proof before the
General Services Administration Board
of Contract Appeals.

The Appeals of Capital Electric
Company (GSBCA Nos. 5316, 5317)
were made by an electrical contractor
on behalf of itself, its mechanical sub-
contractor and second-tier subcontrac-
tors for sprinklers, insulation, and
sheet metal. GSBCA disallowed their
claims for extended home office
overhead; all of those claims were
calculated by use of the Eichleay for-
mula, or some close variation of that
formula.

The new ruling allows a contractor
to recover only underabsorbed home
office overhead. In order to prove such
a loss, the contractor must show
specific bid or bids that were not sub-
mitted because of delays to perform-
ance of an existing contract; also, he
must prove the probability of having
obtained other work during the delay
period.

New Rules . . .

In a nutshell, the GSBCA is now
operating under a rule that the plain-

(Author's Note: George C. Baldwin
is a well-known attorney in the Wash-
ington DC law firm of Walstad
Kasimer Tansey & Ittig, P.C. and has
written before for construction maga-
zines on legal subjects.)
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“. . . writing the decision for the (government) case, (the judge) said the
problem with this formula is that it does not rest on a cause-and-effect

consideration nor does it allocate overhead costs to the specific
accounting period, that is the delay period.”

tiff must prove an actual loss in order
to prove that he was damaged in the
area of general fixed overhead ex-
penses for the home office.

The precise words of the ruling in
the Capital Electric decision are:

Extended overhead is a concept
unique to construction contracting.
It has as its premise (a false premise
as it turns out) that extending the
performance period will increase
overhead costs. Extended overhead
is calculated by, and is synonymus
with a daily rate method. (In con-
trast), (u)nderabsorbed overhead is
calculated by determining an alloca-
tion rate differential.

Capital Electric involved a series of
multiple prime contracts. Work was
substantially completed 427 days after
the scheduled completion date. The
original contract was approximately
$2.5 million and the parties had agreed
to increases in the contract price total-
ing $209,549 or approximately 10%.
The Appellant submitted a $630,997
omnibus delay claim. Ultimately the
award on the omnibus delay claim was
only $10,309 plus interest.

Slow and erratic progress by the
st ruc tura l  concre te  cont rac tor
unreasonably delayed and disrupted
the work of the mechanical and elec-
trical subcontractors. There was no
dispute about a high rate of labor turn-
over and fluctuating crew sizes nor
about the fact that estimated direct
labor hours were exceeded by more
than 50% in actual direct labor hours
charged to the job by the various sub-
contractors. The only issue was the
dollar amount of equitable adjustment
due as a result of those unreasonable
delays, specifically the dollar losses in
home office overhead.

Eichleay Formula . . .

The daily rate concept of extended
home office overhead has usually been
calculated under Eichleay by using a
formula that is expressed this way:

on a cause-and-effect consideration.
nor does it allocate overhead costs to
the specific accounting period, that is
the delay period. He referred to the
professional standards of the account-
ing industry (generally accepted ac-
counting principles) for the notion
that, to allow recovery, there must be
some nexus or relationship between the
underabsorbed overhead cost and the
specific period of delay. The Eichleay
formula will have to be revised and
should no longer be used especially in
government contract claims.

Judge Phillips also looked at various
methods of computing underabsorbed
overhead. He ruled a recovery “may
be permitted upon a showing that the
rate of allocation of home office
overhead to other work increased as a
result of delays, suspensions, or exten-
sions of the contract work (on this con-
tract) . . . reduced by any home office
overhead costs recovered by allocation
to additional direct costs incurred on
change order work during the effected
period.” He noted that this method of
computation previously has been ap-
plied by the Armed Services Board in
Savoy Construction Co., 80-1 BCA
¶14,392, at 70,970.

The State of Missouri also has been
applying this rule since 1958, when its
Supreme Court decided Kansas City
Bridge Co. v. Kansas City Structural

contract billings
total billings for contract

X total overhead = overhead allocated
for contract to contract

period period

overhead allocated
to contract = daily contract overhead

number of days
of performance

daily contract overhead X number of days = the amount claimed
of delay

Judge Phillips,’ writing the decision Co., 317 S.W. 2nd 370. The Kansas
for the GSBCA case, said the problem City Bridge rule has been applied by
with this formula is that it does not rest the United States Court of Appeals for
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the Eighth Circuit which governs all
Federal cases in the states of Missouri,
Arkansas, Iowa, Nebraska, Minneso-
ta, South Dakota, and North Dakota.

Must show Losses . . .

Furthermore, the Fifth Circuit
Court of Appeals also requires con-
tractors claiming underabsorbed home
office overhead to show with par-
ticularity their loss or damage and also
to show what other construction work
was available but not obtained because
of the delay. See, Guy Construction
Co. v. Trinity Industries, Inc., 644 F.2d
525 (5th Cir. 1981). In Federal cases,
the Fifth Circuit ruling is decisive for
all federal cases in Louisiana, Texas
and Mississippi.

An important finding in the appeal
of Capital Electric was that, based on
testimony of the Appellant, it could
have obta ined add i t iona l  bond
coverage during the specific period of
the delay. Here is the testimony:

JUDGE WEINSTEIN: Were you
granted partial reductions in your
bond during the course of this job?
MR. BRANAM: Down toward the
end we were, yes, Sir.
MR. WINGFIELD: What — I’m
sorry. I do not understand what a
partial reduction in the bond is.
JUDGE WEINSTEIN: Well, if he
was bonded for $2,500,000 and he

had done $1 million worth of work,
did the government permit him to
get off $1 million worth so that he
could use that bonding capacity
elsewhere? I think his answer was
that at a point in time, it did
happen.
Can you identify the point?
MR. BRANAM: Well, I do not
know exactly what time it was — I
would say approximately about the
time that our normal construction
period would have been up. In other
words, about a year after we had
begun this job we could then—the
bonding company was willing to
bond us a portion. In other words,
after the company had accepted a
big portion of the work . . .

This was considered strong evidence
that overhead could have been ab-
sorbed by other jobs which Capital
Electric should have been bidding.

Finally, the Capital Electric opinion
states that there should be no dif-
ference in the requirements for prov-
ing loss or damage whether the con-
tractor is claiming an extension of the
time for performance rather than the
suspension of the work. In fact, the
Board expressly overruled a previous
determination in Dawson Construction
Co., 79-2 BCA ¶13,989, at 68,635, in
which the GSBCA did allow extended
home office overhead for a 6-day
suspension of work directed by the
contracting officer.
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