
What Liability Limits
Should You Buy?

Contractors have been wrestling with this tough question for
years—now here is their definitive answer.
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What are adequate liability limits?
How can adequate liability limits

for contractors be determined? These
questions, over the years, have received
considerable attention by insurance
people without resulting in definite
answers. The questions are somewhat
akin to posing the query, “How high
is up?” Nevertheless, there are some
bench marks which contractors may
use in determining the amount of
liability insurance limits they should
purchase.

We can study past pertinent court
decisions as to the number and the
level of awards involving contractors.
This technique is based on the hope of
detecting general trends in such awards
and thereby set our liability limits in
accordance with those trends. But
those past awards may not predict the
future, since juries and their verdicts
are notoriously unpredictable. We can
attempt to ascertain the largest judg-
ment which could ever be rendered
against contractors and set the liabil-

ity limits at that level or beyond it;
however, that is likely to be of little
comfort, for we are back to “How
high is up?” Even if we could ascer-
tain the largest possible judgment, con-
tractors may not be able to afford the
cost of purchasing insurance to provide
sufficient liability limits to cover any
such awards.

Another approach is to examine the
contractor’s balance sheet and if it
reflects considerable wealth, we can
assume the firm has more to lose and,
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“A number of states have held that punitive damages awards are
insurable, although insurers have resisted such damages.”

therefore, needs higher limits. But the
reverse is not true that firms with small
wealth will suffer small losses. Liability
losses resulting in judgments have no
respect for the contractor’s wealth or
lack of it.

Similar to setting liability limits
based on a contracting firm’s balance
sheet is the use of the firm’s income
statement for the same purpose. Oc-
casionally, one sees a revenue/limit
schedule as follows:
Annual Minimum
Firm Revenues Liability Limit

Under $10 million $ 5 million
$10-25 million $ 10 million
$25-100 mihion $ 15 million
$100-250 million $ 25 million
$250-500 million $ 50 million
$500-1 billion $100 million

At best, such tables are a very rough
guideline and, at worst, they can and
do distort the situation by appearing

to lend false credibility and comfort
through a presumed preciseness that is
not justified.

Another “technique” probably used
more frequently than other liability
limit ascertainment methods is limits
you can afford or the limits with which
you feel comfortable. This pragmatic
approach will not provide “a quiet
night’s sleep” for most contractors,
especially should they realize that the
next verdict could easily exceed the
limit(s) several times over.

Punitive Damages . . .

An explosive liability exposure area
is that of punitive damages. A number
of states have held that punitive
damage awards are insurable, although
insurers generally have resisted insur-
ing against such damages. Courts have
been more liberal in allowing recovery
for punitive damages in liability situa-
tions where you are held to be respon-
sible for the “outrageous” conduct of
another person. If your jurisdiction
permits the recovery of punitive dam-
ages and permits insuring them, I sug-
gest that you may want to revise your

liability limits upward, remarkably.
All of this causes one to ask what

a contractor can do to ascertain proper
liability limits if the techniques
previously discussed are fraught with
such uncertainty. There is no accep-
table, simple methodology. It requires
an evaluation of the legal climate or,
perhaps, various legal climates, the
type of exposures presented, and all of
the previously suggested parameters. It
requires constant monitoring and fre-
quent review of recent verdicts in-
dicating possible limit increases.

I should not end this piece without
attempting to set a minimum usable
liability limit. Dangerous as such an
exercise may be, I suggest that no con-
tractor should carry less than a $5
million limit—in combination of
primary and excess insurance. Would
I apply this standard to a small con-
tractor? Yes, I would. Would the usual
very small contractor buy such a limit
or could they even afford to do so?
Probably not, but that does not change
the need for that amount of protec-
tion. Moreover, if I were you, I would
like to enjoy that “quiet night’s sleep”
such a limit will give you.
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